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Abstract: Public private partnership (PPP) projects like any infrastructure projects have large sunk costs and are area
specificity, meaning once constructed they cannot be reallocated and used in a different area as they are only useful in the area
where their services are needed. Due to these characteristics, PPPs have high risk of opportunistic behaviour embedded in them.
These traits increase investment risks on the part of the private investor. Before any investor decides to participate in an
infrastructure project like PPPs, it needs assurance that certain institutional requirements for PPPs in the country in question
exist. Existence of such conditions bring about comfort to the investor that the investment will be a success. This expectation is
a legitimate one given the high risk associated with infrastructure projects. Once an investment in infrastructure has been made,
the investor’s bargaining power declines due to area specificity of such projects and that increases the investment risk for the
investor. Hence, the existence of robust regulatory and legal frameworks is imperative for private sector investments in
infrastructure projects as they seek to create a level playing field for all parties involved. The objective of this paper is
therefore, to discuss these institutional and regulatory requirements from the perspective of a PPP project.
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the private investor to locate its businesses or investments to
that country. Due to large sunk costs and low mobility of
infrastructure projects, the bargaining power of the host
country suddenly increases after the investment has been
made. The host country finds itself in a better position to
renegotiate the initial terms of the investment with the private
investor which has now lost its bargaining power against the
host country. Such risks are even higher when the investment
is area specificity with high sunk costs, as is the case with
PPP projects. Therefore, the existence of robust regulatory
and legal frameworks in a country provide comfort that,
private sectors’ interests will be protected.

An ideal PPP environment is one that includes the
existence of good institutional, legal, and regulatory
frameworks that are conducive for private sector investments.
This includes the existence of a clear government policy on
PPPs. Lack of such a policy would render it difficult for any
country to attract private sector investments in PPP projects.

The paper addresses elements that constitute a good PPP

1. Introduction

Public private partnership (PPP) projects have large sunk
costs, low mobility and are area specificity. This means once
constructed they cannot be reallocated and used in a different
area for a different purpose as they are only relevant in the
area where their services are needed. By their nature, PPPs
have a high risk of opportunistic behaviour embedded in
them because of the area specificity character they possess.
To protect themselves against this risk, private investors
require that a country meets a certain level of institutional
and regulatory standards. Such standards are meant to protect
the interests of both parties and to create a level playing field
for all those involved in a PPP project.

As Wildridge, Childs, Cawthra, & Madge [24] assert, the
theory of obsolescing bargain means that at the beginning of
an investment undertaking, a private sector investor may
receive favourable investment terms from a country that
needs investments. Such investment terms may incentivise
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environment and is organized as follows; section two
discusses the institutional requirements for PPPs, section
three, discusses institutional frameworks for PPPs, while the
fourth section discusses importance of regulations for PPPs,
and the fifth section concludes and makes recommendations.

2. Institutional Requirements for a
Vibrant PPP Market

As mentioned earlier, infrastructure projects are
characterised by high risk of opportunistic behaviour which
is exacerbated by the incompleteness of long-term contracts.
Strong institutional frameworks that protect investors’
interests, such as a strong legal system is paramount for
creating a vibrant PPP market as outlined below.

2.1. A Strong Legal Environment

A strong legal framework is important for creating a
conducive environment for investments in general and PPPs
in particular. A weak legal environment characterised by
poor law enforcement creates uncertainties and hinders
private sector investments in infrastructure projects [7].
Countries with weak legal systems are less likely to attract
private investors in PPP projects [43].

A weak legal system results in high transaction costs,
which may hinder competition for the PPP market [48, 28].
When a county’s laws are uncertain, corruption becomes
prevalent and conflict of interests remain unpunished, thus
giving rise to high transaction costs for PPPs projects [36,
20]. Empirical analysis based on international experience
found that there is a high correlation between countries that
effectively enforce the rule of law and respect private
property rights and economic growth as measured by GDP. It
concluded that countries that respect the rule of law and
property rights grow three times the rate of societies in which
such rights are not respected, and they are two and a half
times more economically efficient [48].

A strong legal system that is transparent contributes to
enhanced overall returns on investment [7]. This may be true
given the fact that countries that make their procurement
processes transparent, fair and open to public scrutiny are
likely to result in low transaction costs for investments in
general and PPPs in particular, thus resulting in low prices
for the product provided through the project.

2.2. Transparent and Fair Regulatory System

Transparent and well-established regulatory institutions
coupled with clear infrastructure investment policies, help
countries receive a higher volume of private sector
investment in infrastructure projects [46, 50]. Case studies
conducted by Cook [13] show that if countries are to achieve
the largest social and economic gains, they need to pay more
attention on improving regulations rather than privatisation,
as efficient regulations have more social and economic
benefits to all stakeholders, including both the public and
private sectors. This is not surprising because a good

regulatory system enables entities to raise finance at low
interest rates and encourages private investors to be more
efficient and innovative.

Regulatory frameworks should strive to minimise
regulatory risks by improving transparency in regulatory
processes [18]. Minimizing regulatory risk, requires effective
regulatory agencies.

An effective regulatory agency is one that is guided by
good regulatory principles. The United Kingdom Better
Regulation Task Force and the Victoria Consumer Affairs [2],
identify  these regulatory principles as follows:(i)
Effectiveness and targeting: regulations should achieve their
objectives with minimal negative impact on the economy, (ii)
Transparency and consultative: regulations should be
designed in a transparent and consultative manner, (iii)
Proportionality: regulatory interventions should avoid
overreach but be proportional to the problems they seek to
address, (iv) Consistency and predictability: decisions should
be predictable, consistent with other policies, laws and
agreements  affecting  regulated parties, and (V)
Accountability: regulators must be accountable for their
decisions and be subjected to public scrutiny.

As Carino [12] argues, regulatory agencies that aim to
reduce regulatory risks, that result in litigations, public
resistance against PPP projects, and project cost overruns due
to implementation delays as a result of inefficient regulations,
need to understand the political and technical details of the
industry they regulate and the demands on the public
interests as this can significantly reduce regulatory risks.
High regulatory risks may have negative effects on the
development of a vibrant PPP market in a country.

2.3. Robust Economic Performance

A strong legal system coupled with a robust regulatory
framework are both necessary although not sufficient for
attracting private sector investment in PPP projects. The
performance of a country’s economy has a positive impact on
private sector investments in PPPs. Good performing
economies are more likely to attract private investors in PPPs
than poorly performing economies [32, 45]. Some of these
economic factors are discussed below.

Stable macroeconomic system. A stable economy is an
important factor that attracts private investments into a
country’s PPP programme. A highly unstable economy leads
to high inflation and currency volatility and both have a
negative effect on the value of a company’s investment. The
severity of this is more pronounced in emerging economies
where currency volatility is normally high, and it
significantly affects the ability of consumers to pay for
services provided by the project [34].

The importance of a stable macroeconomy for
infrastructure investment cannot be over emphasised.
Although there are differing empirical conclusions on this
issue, for example, an empirical analysis conducted by
Banerjee et al., [7] found that a higher exchange rate has a
negative effect on private investment flows, while Osinubi
and Amaghionyeodiwe [38] findings were contrary to those
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by Banerjee et al., [7]. Yet, Osinubi and Amaghionyeodiwe’s
[38] work which summarised several studies on the
relationship between exchange rate and investment inflows,
found mixed results on how exchange rate volatility affects
FDIs’ flow. It appears that the issue is not about a weaker or
stronger exchange rate but is about the stability of the local
currency compared with other currencies. A more volatile
local currency makes it difficult for investors to accurately
predict their expected returns from their investments.

Vibrant domestic debt market: A vibrant domestic debt
market is vital for enticing both foreign and local investors to
invest in PPP projects. A deep and active debt market increases
the availability of long-term finance (LTF) on competitive
terms that are needed for infrastructure projects [23]. Although
external funding for PPPs is equally important, however, it is
likely to be expensive compared to local sources given the
high returns expected by foreign financers of infrastructure
projects [4]. However, the availability of LTF remains a
challenge for many economies and is more so in developing
compared to developed countries [23].

Market size: Private sector investors prefer bigger markets
than small markets if they were to invest in a country. Bigger
markets mean high demand for services and that may lead to
higher profits for private investors. Several empirical studies
including the one by Botric and Skuflic [10] which analysed
geographical and sector distribution of FDIs between 1980—
2003 in South-eastern Europe countries found that the market
size as measured by the population size and GDP per capita
has a positive correlation with private infrastructure
investment inflows.

Fiscal reforms: Important measures include introducing
inflation targeting regimes, tax reforms and medium-term
expenditure framework (MTEF) or its version to improve
investor confidence thus increasing the possibility of
attracting more private sector investment in PPPs [44, 16,
27]. Countries whose objective is to attract private sector
investors in PPPs have a duty to create stable
macroeconomic environments. Other important reforms
include giving regulators more independence in tariff
decisions by making sure that such decisions are
independent of political influence. A track record of
impartial application of the country’s laws and honouring
commitments is also imperative for attracting private sector
investments in PPPs.

2.4. Institutional Reform Necessary for PPP Projects

Reforming domestic institutions to create a vibrant PPP
market is imperative. Chief amongst them being the proper
governance of public resources, which is mostly influenced
by the political environment. Some of these institutional
reforms include reforming the political institutions and
transparency and easy access to information which are briefly
discussed below.

2.4.1. Reforming Political Institutions
Reforming the political landscape of a country is
imperative in attracting private investors in PPP projects.

Weak political institutions may increase political risks. When
a country’s political institutions are weak, it may be more
susceptible to civil wars, civil strife, and ethnic tensions. All
of these have a high potential to weaken competition, hinder
foreign firms from repatriating their profits, increase the
possibility of arbitrary changes to a country’s investment
policies and lead to governments expropriating investors’
assets without compensation [8, 5]. Transparency in the
public-sector decision-making process should be exercised
consistently to gain private investors’ trust. It is important for
investors to know how a country’s laws, policies and
regulations are made. Ambiguity on how the country’s laws
are made and enforced may pose a high risk to investors [29,
33]. Transparent bureaucratic institutions tend to enhance
private investors’ confidence which is necessary for a
country to develop a vibrant infrastructure market [8].

As Dethier, Ghanem & Zoli [15] assert, private enterprises
favour democracies than other forms of governments as
democracies are more conducive to private enterprises.
Democracies tend to support the adoption of market-oriented
reforms, checks and balances that are necessary for business
development. These reforms give assurance to private
investors that their investments will be safe. The above
argument is supported by empirical work by Isham et al. [29]
and Dethier et al. [15] which also found that, projects
operating in countries with strong civil liberties have an
economic rate of returns that average between 8 and 22
percentage points higher than those in countries with weak
civil liberties. This finding suggests that democracy
incentivises greater efficiency in the way the public sector
operates. Fight against corruption gives comfort to investors
that their interests are protected. The International Monetary
Fund’s [27] empirical work, concluded that a common law
system tends to protect investors’ rights.

Governments that allow their political institutions to
deteriorate breed corruption and unethical activities which
impact private sector infrastructure investments negatively.
Corruption hinders economic progress in that it distorts
allocation of scarce resources thus lowering economic
growth. Political corruption, by politicians, is the main
deterrents to private investment in infrastructure projects [17,
16]. Corruption introduces inefficiencies in the economy and
private investors tend to avoid corrupt environments to
minimise investment risks which may result in increased
costs of doing business [21]. Wei’s [30] empirical analysis
concluded that, indeed corruption does reduce the flow of
inwards  investments. = Cumbersome and  dishonest
bureaucracies are the main tools that corrupt individuals use
to delay the issuance of permits to potential investors, thus
forcing them to perform corrupt activities [33].

2.4.2. Improved Transparency and Access to PPP
Information
Improved transparency in accessing PPP information is
paramount for the development of a vibrant PPP market and
the participation of private sector investors in PPP projects.
Countries that encourage easy access to information by civil
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society and potential PPP investors at all stages of PPP
procurement, tend to have vibrant PPP markets compared to
those that do not promote transparency. Transparency
improves accountability, thus contributing to improved
investor confidence [42].

In the United Kingdom [52], for example, it is mandatory
to make PPP information public. All PPP agencies are
required by law to publish information on: (i) future
payments for each PPP scheme; (ii) the value of PPP
contracts signed by government; (iii) record of completed
projects and their performance against expectations; (iv)
reports on performance evaluation of on-going projects and
(v) return on equity achieved by private-sector investors. In
Australia, it is mandatory for all public authorities to make
public all information pertaining PPP contracts within three
months of signing the contract [36]. Such information
include but not limited to: (i) a brief summary of the contract
content, (ii) a report on value for money (iii) details on the
assets to be transferred to the private sector; (iv) total cost
and basis for future changes in price; (v) contract
renegotiation provisions; (vi) risk-sharing details in the
construction and operational stages of the project; (vii)
guarantees made by both parties; and (viii) details of the
public sector comparator. Disclosure of such information
improves public confidence and gives comfort that, the
government has the public interests and those of the private
investors at heart and that improves investor confidence.

3. The Importance of a Robust
Institutional Framework for PPPs

To build sustainable partnerships between PPP
counterparties, there should exist a clear legislative
framework, specifying the roles and responsibilities of each
party. It should clearly clarify all areas of cooperation to
achieve effective partnerships at the onset. Countries that are
implementing PPPs for the first time should be flexible in the
way they apply their infrastructure procurement laws,
especially in the early years of their respective PPP
programmes. This is imperative in that it encourages
experimentation, innovation and ensures that PPP public
agencies that have the capacity to implement PPPs are not
delayed while institutional capacities are being developed in
other spheres of government [42]. The following section
discusses some of the different elements that make up an
effective institutional framework for PPPs.

3.1. Development of an Effective PPP Legal Framework

The incompleteness of PPP contracts requires the
existence of a legal system that is trusted by both the private
and the public sectors. Although a robust legal system will
not eliminate all the risks associated with PPPs, however, it is
imperative that it discourages opportunistic tendencies that
negatively affect infrastructure projects.

Table 1. Commonly used disputes resolution mechanisms.

Method

Description

Arbitration

Fast-track arbitration

Conciliation or mediation

Mini-trial

Expert assessment
(Engineers)
Dispute Review Board

African customary system
of dispute resolution

Negotiation

Early neutral
evaluation/fact finding

Involves the use of an Arbitrator to resolve disputes. This is the oldest dispute resolution method, that has always existed in
one form or another in every country.

Under this mechanism, the government can promulgate fast-track arbitration rules and appoint an arbitrator to mediate the
dispute within a given time frame.

In anticipation of a dispute between two or more parties, the parties involved agree to appoint one or more independent
persons either at the time of making the agreement or immediately after the agreement has been made. Should a dispute arise,
the appointed party is expected to bring about a settlement between the disputing parties through consensus by employing
persuasive techniques.

Here a neutral advisor brings together the senior management of the parties involved in the dispute. After studying the
dispute, the advisor will then advise the senior management about the strengths and weakness of the case so that the parties
can decide on the appropriate steps going forward.

In anticipation of disagreements during the course of a long-term contract such as in construction projects, parties involved in
such contracts appoint experts for the resolution of disagreements or disputes. These experts are always available to deal with
disputes as they arise. In most cases these experts are engineers that understand the industry very well.

After the contract has been signed, the parties involved in the contract, immediately establish a Dispute Review Board.
Solving disputes through this board has the advantages of being fast, inexpensive and avoid disruption of construction work.
As it is generally practised and accepted in many African communities, customary law is used to resolve disputes as it is
generally an accepted norm of usage in many communities.

Here the disputing parties agree to discuss the dispute and reach a mutually acceptable agreement. Normally this is a
voluntary and informal process agreed by the two parties.

Here an independent third party is appointed by the disputing parties to investigate the dispute and submit a report or give
evidence at another forum like a court or arbitration. The outcome of the independent party is not binding but the result is
admissible for use in a trial or other forum if needs be.

Source: Owasanoye [39].

The development of a comprehensive PPP legal
framework which provides confidence that private sector
contracts will be respected cannot be over-emphasised. The
process of developing such a legal framework should ensure
that all stakeholders likely to be affected by the legislation

are represented from the onset [25]. The development of such
a legal framework may sometimes require changes or
additions to existing laws to ensure that new legislations are
not in conflict with the country’s constitution. Ideally, such a
process should be done in parallel with the introduction of
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both public finance and political reforms. Political reforms
are important to ensure that PPPs are embraced by all social
and political partners. For example, Italy, Spain Chile, and
Brazil overhauled their legal frameworks to ensure there
were no conflicts between their PPP legislations and the
countries’ constitutions. In these countries new enacted
legislations aimed at securing creditors’ rights by assuring
investors that the governments would honour all future PPP
commitments [35].

Having a legal framework is not enough if it is not
effective. For it to be effective it needs to be supported by a
clear, credible, and efficient dispute resolution mechanisms.
Table 1 gives a summary description of the different dispute
resolution mechanisms that can be employed by different
governments to deal with disputes arising from PPP projects.
Please note that, it is not the intention of this paper to go into
a detailed discussion on this topic.

Countries can adopt one or more of these disputes’
resolution mechanisms. It is important for countries to
establish an equitable legal system that ensures investors that
any dispute can be resolved without delay [50].

An effective and independent judicial system is imperative

for government’s ability to credibly commit to contract terms.

It needs to be noted that an independent judicial system only
exists in a democratic environment that is free of political
interference. Bergara et al.’s [8] empirical work supports this
assertion and concluded that, an independent and respected
judiciary with a track record of successfully ruling against
government is an important prerequisite for government’s
ability to credibly commit to contract terms. The presence of
democracy allows for the existence of other non-market
institutions meant to fight all forms of corrupt activities.

3.2. Development of PPP Expertise Within the Public
Sector

Governments that want to develop a vibrant PPP market,
need to invest in PPP skills development. Such skills include
but not limited to procurement skills, bidding/auctioning,
contracting, contract negotiation and project monitoring.
Unavailability of such skills within the public sector puts it at
a disadvantage when negotiating PPPs deals with the private
sector partner which is endowed with such skills [1]. The
existence of such skills within the public sector is important
because, it help improves efficiency in implementing PPPs
while lack thereof could undermine the mutual benefits that
PPP projects could deliver to the public and hinder private
sector investments [3].

Youssef, Noorbakhsh and Alberto’s [22] empirical work
supports this argument as it concluded that DFIs inflows are
positively correlated with availability of skills in a country.
Therefore, countries that want to increase DFIs inflow need
to invest in skills development programmes, to increase not
only the volume but also the quality of available skills to
meet the sophistication required by PPP projects. As Adei [1]
asserts, many African governments still lack most of the
skills necessary for the implementation of PPPs.

3.3. Fine-Tuning Project Appraisal and Prioritisation
Criteria

Project appraisal and prioritisation criteria that maximise
value for money are important for PPPs. An increasing
number of countries are adjusting their procurement and
prioritisation processes to accommodate procurement of PPP
projects. Such countries include but not limited to; South
Africa, the United Kingdom, Mauritius, Chile, Portugal and
South Korea, to name a few [37]. The main step taken by
these countries was to establish a PPP unit with the relevant
government departments to manage PPP projects. These PPP
units are responsible for collecting, analysing, drafting PPP
appraisal guidelines, legislation, and dissemination of
information on PPPs. It is, therefore, important to ensure that
these units have the required expertise as they are expected to
provide guidance and technical assistance to line ministries
and government agencies in relation to the selection,
feasibility, and management of PPP projects [37]. They also
ensure that future fiscal implications of PPPs are aligned with
medium-term debt sustainability of the country.

By contrast, other countries have laws that allow
unsolicited bids for PPP projects, whereby the private sector
proposes projects to be undertaken as PPPs. For this
approach to work well requires clear guidelines on how and
when unsolicited bids should be allowed. Such laws or
guidelines will help prevent corruption and bias in
identifying projects as PPP candidates. In this case, it is
imperious that a comprehensive cost-benefit analysis is
undertaken to quantify all possible costs and benefits that
may accrue to the public to ensure that value for money is
achieved.

3.4. Reforming the Public-Sector Procurement
Requirements

Traditional public sector procurement processes proved
not to work properly for PPP projects due to their
bureaucratic requirements which take time to complete. For
PPP to work properly, it is imperative that government
introduces reforms in the public sector procurement
frameworks. These reforms are necessary because once a
PPP policy has been adopted it sometimes conflicts with
existing laws, and that may delay implementation of PPPs if
not addressed with immediate effects. For example, it may be
difficult to accommodate a PPP contract within the existing
procurement policies because of its unique features, that
combine activities such as finance, design, build and operate
a public facility over a 20-year period in one contract. To
accommodate the wunique structure of PPP projects,
governments need to adjust their procurement policies to
ensure that PPP projects’ processing is not affected by the
long procurement processes that characterize public sector
procurement [9]. For example, the government of Kenya
developed and gazetted the PPP Bill in 2021 and the National
Roads Toll Fund (NRTF) Regulations in March 2022. The
PPP Bill is meant to harmonize institutional frameworks for
the implementation of PPP projects, while the NRTF
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regulations are meant to regulate funds received through tolls
from PPP projects under the Kenyan roads programme [51].
Such regulatory reforms are necessary for PPP projects to
thrive in the Kenyan regulatory environment.

The use of PPPs to provide public services introduces a
new phenomenon to the consumer “the user pays principle”.
The public is not accustomed to the user pays phenomenon
and that brings new challenges to governments, in teaching
the public about the advantages of the user pays principle.
One way of preparing the public about the user pays
principle is to involve the public as early as possible in the
implementation of PPP projects. Getting the public’s views
through a public consultation process and making them
aware of how they are going to pay for the services provided
through a PPP project is important. Many PPP projects failed
because of the failure of the public partner to engage with
affected stakeholders as early as possible and only to be
rejected by the public when the project starts operating. To
accommodate the “user pays principle” in PPPs,
governments must reform themselves and gradually
introduce it to the public while at the same time teaching the
public that the era of fiee services has come to an end and
explain the reasons why users must pay directly for the
services [3].

3.5. Developing PPP Monitoring Frameworks

The importance of developing an effective PPP monitoring
framework to create a conducive environment for PPP
projects, cannot be over-emphasised. Countries such as the
United Kingdom, New Zealand, Australia and the
Netherlands which achieved success on the PPP front are
where there are because they took actions early to put in
place all the important building blocks necessary for
developing a vibrant PPP market. These building blocks
include but are not limited to; (i) a standardised PPP
assessment and selection process, (ii) availability of high-
level PPP expertise across the public sector (iii) an open,
transparent and accountable procurement process, and (iv)
strong government support for PPPs. All these building
blocks enabled easy monitoring of PPP projects from
procurement to operation stage in these countries.

However, many countries, especially in the developing
world do not have the expertise to develop such
comprehensive PPP  frameworks. Countries that have
embraced the PPP model have no choice but to develop
expertise in the different aspects of PPP projects if they are to
compete effectively for private sector investments. Such
expertise is necessary within the public sector because it is
needed to ensure that PPPs operate efficiently and meet the
minimum service level agreements and operate in line with the
broader governments’ policy objectives [42]. Such frameworks
are meant to help safeguard the interests of the public sector by
ensuring that, PPPs indeed meet public expectations.

3.6. The Creation of a PPP Unit

Establishing effective PPP units is critical as it help

facilitates the strengthening of the institutional governance
structure for PPPs. Such units are best established within the
Ministry of Finance or within any relevant government
department depending on the country’s administrative
structure. The primary objective of PPP units is to regulate
PPPs in accordance with constitutional and statutory
requirements, which include but are not limited to;
transparent, competitive, and equitable distribution of PPP
projects at different spheres of government. PPP units should
act as centres of knowledge and expertise, that provides
technical assistance and to keep a watchful eye on
departments’ management of PPP projects [11]. It is
paramount that such units are also mandated to develop PPP
regulatory policies in order to create a conducive
environment for the development of a PPP market [19]. All
PPP legislations and policies should complement other
existing government legislations such as Public Finance
Management Acts, whose objective is to create a good
governance structure for the procurement of goods and
services by the public sector [6].

4. Regulation and Public-Private
Partnerships

Successful implementation of PPPs depends on the
existence of sound regulatory framework that strikes a good
balance between the expectations of the public and the
private sector counterparties. Such a framework should
clearly define the relationship between government agencies
and private actors. Countries that lack such a framework may
be characterised by a high number of disputes during both
project implementation and operations and may even cause
delays or termination of the project if not addressed. A well-
balanced regulatory environment is imperative for the
successful implementation of PPP projects. The following
section discusses the importance of regulations for PPPs.

4.1. The Importance of Regulations in PPPs

A well-balanced regulatory framework is one that satisfies
the interests of both the public and private sector investors. In
most cases, these interests are in conflict and difficult to
satisfy as they are ever-changing with time [26]. A regulatory
framework for PPPs should strike a balance between
establishing a system of regulation, while at the same time
ensuring accountability of partners and avoiding over-
regulation. Over-regulation is bad for any business as it
stifles innovation [47].

PPP regulatory frameworks should be designed such that
they are able to protect both the interests of the public and the
private sector [41]. An empirical study by Pargal [40] that
assessed the importance of a regulatory framework as a
determinant for private-sector investment in infrastructure,
concluded that the most important determinant of private
investments is the passage of legislation liberalising the
investment regime of a country. Regulatory frameworks
should provide assurance to the private sector that the
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regulatory system will protect investors against expropriation
and provide comfort that arbitration of commercial disputes,
respect for contract agreements, and legitimate recovery of
costs and profits reflective of the risks undertaken will be
fairly adjudicated in a court of law [25].

A properly framed regulatory framework results in
optimum resource allocation within the regulated sector, and
increased access to services while protecting the interests of
both the private investor and the public sector alike [42].

4.2. Avoid over or Poor Regulation in PPPs

Although regulation is important for the development of a
vibrant PPP market, however, over-regulation may have
negative impact on the development of a PPP market. Over-
regulation restrains economic growth and can negatively
affect the ability of firms to grow and remain competitive
both in the short and long-term. Regulatory compliance
should be proportional to the challenge it intends to address
and avoid regulatory overreach. Unfocused regulatory
interventions may result in increased operational costs for
regulated firms due to increase in unnecessary compliance
requirements and this may hinder private sector investment in
PPPs [17]. Over-regulation is more likely to happen in
environments where regulators are overly concerned with
consumers’ welfare at the expense of the service provider.

Over-regulation distorts market signals and reduces
businesses’ profitability. It disincentivises market entry,
investment, innovation, and business growth and reduces
economic activities, thus negatively affecting the poor. This
means, that after regulations have been designed, there
should be an independent evaluation of their impacts to the
wider economy before they are enacted, and where impacts
are found to be significant, regulations should be adjusted
accordingly. Before regulations are enacted, it is imperative
that they go through a public consultation process, where the
views of all stakeholders affected by the regulations are taken
into consideration.

Poorly crafted regulations' can result in projects that were
once financially feasible becoming financially and
operationally unviable [31]. For example, due to poor

regulation, several PPP projects faced challenges in Australia.

The projects failed because the Australian government did
not pay enough attention to improving transparency,
considering commercial warnings related to project viability
and on properly managing public relations [14].

5. Conclusion and Recommendations

If properly implemented, PPPs may provide a solution to
financially constrained governments with increasing demand
for services. It is therefore recommended that governments
that want to develop a viable PPP market, must create a
conducive environment for PPPs. This calls for governments
to eradicate corruption, stabilize their macroeconomic
environments, and skill their public sector personnel

1 Poor regulation may mean either over-regulation or under-regulation.

responsible for the implementation of PPPs etc. All these
contribute to developing a healthy PPP market.

The paper has also discussed the relevant statutory,
regulatory, and institutional factors that affect the successful
implementation of PPP projects and found that for PPP to
thrive there is a need to introduce certain reforms in the
procurement legislation and ensure that PPP procurement
legislation is not in conflict with the constitution of the
country. If there is no alignment between the two,
governments will find it hard to accommodate PPP within the
existing legislation. It is recommended that governments that
want to create a vibrant PPP market, introduce the required
reforms in the existing legislation to accommodate the
requirements by PPP projects.

Lastly it discussed the importance of regulations for PPP
projects and found that implementation of PPPs is dependent
on a sound regulatory framework that is not inclined towards
over-regulation of the PPP market as this can be the greatest
deterrent to private-sector participation in infrastructure
investment. In most cases over-regulation happens when
regulations are limited in scope, unclear in operation and
inclined towards micro-management. It 1is, therefore,
recommended that governments that want to develop their
PPP markets, develop regulations that are clear and
accommodative to both private and public sectors’
requirements, and that avoid regulatory overreach, but are
focused and proportional to the problem they seek to address.
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